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‘November 19, 1948

Francis J., Donofrio, County Attorney LAVL’ L,BRARY

 Maricopa County

SR M AT G

Attontion: Werren L. McCarthy, Deputy County AbLoPnaes

Dear Nr. ﬁccarthys h

_This will acknowledge receipt.of your letter of

~ September 24, requesting an opinion rogarding whether or .
-not¢agdeputyuclérk;offthe'Superior?COurtfcanfbe.1awfu11y1_
appo

-county seat,.

inted for the purposs of filing applicetions and issu- .
herrlage liconses in citles.and towns other than the -

”+57AWa”are?1n-aéccra-withftne]opinion:rendered?byf%

~ﬁthézcountyvAttorney on April 28, 1945 and in rendering our.
opinion we have cited several Sections, besides the one '
‘clted by your office that we bell

o eve 1s conclusive, that
the intent of the legislature was that the clerk of the

—court should not appeint a doputy to 1lssue marriage 1i-

censes at any other place except at his office in the
county. soat. |

~~ Wevfirst~1nv1teayourfattention:tOfSection 21~

1901 A.C.A.,1959.  Sald Sectlon reads as followst

o«"oath and bond. of elerk=-0ffice--Rocords. .
+The ¢letrk of thd supsrior court, before
~ he entars on the duties of his office,

.~ Shall take the oath of office, and give
& bond iIn the sum of five thousand dole
lars (§$5,000) conditioned for the faith-
ful performance of the duties of his '
office, and the payment of all monsys .
which may come into his hands as such
- ¢lerk-‘to the person entitled to receive
~the same, which bond shall be approved
- by . the chairman of the board of. super--
;- .vlsors.,  He shall keep his offico at
~ the county seat of his county, and
- shall take charge of and safely keep
and dispose of according to law, all
" books, papers and records vhich may .
be filod or deposited in his of fice,."

\
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The above dquoted Ssction is . pecific and man-

Qdatory in its requirements fixing the obligation of the
“elerk of the Superior Court to maintain his office in the
- eounty Beost of his’ ‘county. This Section by dixrsction does

“'not “allow the “¢lerk of "the Court to maintain hls office at

any place other than ths county seat,

‘Other Sections of the Code indicating clearly .

-the  intent of -le gislature that the clerk of the Court shall .
.maintain his office at the county seat, 1is to bs found in
~Beetion 65—103 A Cs A.,1969. -Said Section reads as follows.;

"No marriage. without licenses  No
porsons. shiall Pe Joined in marriage
withinthis state until a license
- has boen obtained for that purpose
~from the ¢lerk of the superior court
of the county in which one of the
‘parties reside (resides), or in which
‘the marriage is to take place. A .

_ person d931rous of marrying may apply
to-the. clevk-of the. superior ‘oourt
for a license to marrye The clerk
shall requlre such person to take
and subscribe to an oath that he .

L.will. tpuly ‘depose..and declare to. the
‘hame ‘and age of himself or herself,
"~ the. place. of residence, the race.to
- which the parties belong and the re« -
lationship between the parties apply-
~ing for such license, - The oath shall

" be filed by the clerk and he shall

~ then issue to sald applicants a li-

cense directed to ths persons, au-
thorlzsd by law, to solemnize the

- rites of matrimony, which shall be
sufficlent authority for any one of

. such:persona to solemnlze such mar-
‘riage; provided however, that a
justice of the peace, whose office
s 8ltuated twenty (20) miles or
-more from-the county seat of the
county whereln the office of such
' justice-1s situated, may receive
“applications for marriage licenses,
within the county wherein he re-
aides, on blanks to be provided by
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sald clerk, sald blanks to conform
.83 to thy matters above set forth.
Said applications shall be immediate-
ly transmitted to the clerk who may,
upon receipt of sald application, and
~the-payment of the fee therefor, forw
ward the license to the applicants,"

: The only exception in the Code permitting anyone
.other than the clerk of the court to issue a mariigge. 1i-
cense 1s provided in Section 63-106, A.C.A,,1939, Saild
Section reads as follows: _

~ "Superintendent or agent of Indian
- «:8chool may lssue license and solemn-
dze murrisse, The bonded superinten-
~-.dent or agent of an Indian school
. or agency within the state may 1issue
marrlags licenses and solemnlze the
rites of matrimony. The clerk of the _
superior court of the county in waich
the school or agency is located,
shell upon the request of the super=-
intendent oar agent, 1ssue in blank
such llcenses 'as requested and charge
the same against such superintendent
or-agent, -and credit the account with
‘the emounts remitted from time to
time therefor, end with those re~
turned in blank. Said superintendent
or agent sknll report immediately to
the clerk the 1ssuance of each 1i-
conse and remlit therewlith the fee
therefor, Fallure to transmit such
report and fee, or the. use of the
authority herein granted to said
superintendent or agent for his por-
sonal gain, shall be a misdemeanor,"

: The b gislature has providéd under éection 63-103
~the procedure to be followed in the issuance of a marriage

~license by the clerk of the Supsrior Court, upon application

to . the justice of the poace who maintains his office at a
destination of 20 miles or more from hls county seat. It is

thereln provided that a justice of the peace whose office 1is

situated 20 miles or more from the county seat of the county
“whersin the office of sald Justice 1s situated may recelive
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-epplication for marriage licenses within hils county on-

'”"bl&nk&vto1beprGVidQﬂ;bY“S&idﬁélerka“’ThéSéﬁ%Q?liC&ﬁionﬂ“
fwxshallfbemimmed$atelﬁ#trﬁnsmittedfto-the~01emk~whovmay,~upon<
- roceipt of said application, forward the license ‘to. the =
- applicants, This particular Section of the statute is to

be read in connection with the Section of the statute here-

inbefore referred to wherein the clerk is to file oath before

the marriage license 1s to be issued.

~ ~The fact ‘that the legisleture has spoken ‘in ‘this
regard and. has set up a procedure for the issuance of a mars:

~riage license upon application to a justice of the peace whose

“office 1s 'sltuated 20 miles or more froum his county seat 1is,
- in-our opinion, conclusive as to the intent of the le gislaw
~turé ‘and the phrase "expressio unius 63t execlusio alterius”

as applied to statutory construction governs in this part-.
icular. L , : _ :

 Section 19-306 and Section 19-307 clearly indlicate

~-.khe Antention of the logislature was that the'¢lerk of the
‘court should maintain his office at the county seat of his

county and at no other place. The Sections above referred

‘to read as followss

"Section 19-306. Court may be held at
... AJo._in Pima County, The‘sgﬁerior;court"
R - Hj“é”dﬁ“ﬁ*?’of”Pimaﬁmay;also,-whene.
ever in the opinion of the judge of
sald court the public interests require
‘1t, 'hold sessions of said court at Ajo,
In.sald county, for the trial or hear=
ing of all matters coming before said
court, The expenses of the judge and
of the officers of the court, attend-
- 1ng such sessions, shall be a county
- charge.” | -

RSection 19-307. Jurisdiction of court
at Ajo=«Interchanging cases~-Records,

- All persons charged with crime com~
 mitted within the portion of said county
of Pima lying west of the Gila & Salt -
River Meridian, and all civil actions

involving title to, or right of pos-
session of lands lying in sald portion
of sald county, shall be tried at Ajo,
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unty

~unless the court shell otherwlse order.
" Any other civil action may be tried at
- K}o by -agreement of ths parties, and
civil-or eriminal cases and probate
or-'other ‘procovdings may, by order of
- -eourt; be traonsferred for trial or
~.hoaying from Tucson to Ajo or from
‘&Jo to Tucson. The pleadings and’
~papers shall 'be filed in the office
of the clerk at Tucson, but whenever
+ -8 sesslon of court shall be held at
. AjJo,’all files and records in ¢ases
. there to be considered by the court
~...Shall be transferred by said clerk
.. .to Ajo, and at the close of such
- se8slon shall be re-transferred to
- Tucson." | R

3 itfiéﬁtajbe'hoﬁed'underiSection~19;307;.8ﬁprajffr5

'ithétaéhéipiﬁédingsfand-papers shall be filed in the office
_of the clerk at Tucson but whenever a session of court .

' féhallﬁ§eﬁh§ld;dtaﬁio,@allyfi;éS{dﬁdﬂréﬁdrdSJin'Qgﬁés to

be considered by the court shall be transferred by said

~clerk to Ajo, and at the close of said session shall be
~ restransferred to Tucson. . | S :

. Teking into consideration the: statutes covering

,thia]qupﬁtionﬁas‘ab‘Vﬁrquotadaéittis_ouerPinion;thatathe,f"
‘clerk of the Su

: - , * Court may not lawfully appoint a
deputy to 1ssueé marriage licenses at any other place than
his office at the county seat of his county., - .

Respectfully,

. EVO De CONGINI
o Attonngy General

MAURICE BARTH

‘MBiad SR - Asslstant Attorney Gerieral




